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QUESTION PRESENTED 

This is an appeal from an order of the District Court denying 
a motion for new trial, wherein appellant sought to introduce 
an alleged juvenile criminal record of the principal Government 
witness. 

In the opinion of the appellee, the following question is 
presented: 

Did the trial court abuse its discretionary power in denying 
a motion for a new trial based on newly discovered evidence, 
consisting of an alleged criminal record of the principal Gov¬ 
ernment witness in the Juvenile Court for the District of 
Columbia, when an express provision of the District of Colum¬ 
bia Code provides that the disposition of a child in the Juve¬ 
nile Court shall not be admissible as evidence against such 
child in any case or proceedings in any other court? 
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counterstatement of the case 

Appellant is bringing this appeal from an order of the District 
Court which denied, after a hearing, his motion for a new trial 
based on newly discovered evidence. An indictment filed in 
the District Court charged, in the first and second counts 
thereof, that, on or about May 12, 1951, within the District of 
Columbia and in violation of District of Columbia Code (1940) 
§ 22-703 and Title 18 U. S. C. § 1503, appellant did corruptly 
endeavor by threats to influence, intimidate and impede George 
W. McDonald and John R. Turner, otherwise known as Billy 
Turner, in the discharge of their duties as witnesses in a case 
pending before the Grand Jury, well knowing that such case 
was pending before the Grand Jury and that George W. Mc¬ 
Donald and John R. Turner were to appear therein as 
witnesses (J. A. 21 ).' Appellant entered a plea of not guilty 

1 See: United States v. Charles L. Lynch , Earl W. Higgs, George H. Hiller 
and Thomas E. Adler (Criminal Case No. 840-51), wherein George Mc¬ 
Donald complained, on May 11. 1051, that certain men, including appellant, 
took indecent liberties with his person and with Johu R. Turner, on or about 


2 


(R. 3) and the lower court, in consideration of an oral mo¬ 
tion by the Government, dismissed Count Two of the above-de¬ 
scribed indictment (J. A. 21. 24-25) (R. 105) (Criminal Case 
Xo. S50-51). 2 

The evidence introduced by the Government included the 
testimony of George McDonald (R. 30-56). a thirteen-year- 
old boy residing with his parents at 217 Eye Street SE.. who 
stated that he testified against the defendants in Police Court 
in the case of United States v. Lynch (See Note =1. supra) 
and that Detective Ernst took him and Billy Turner home 
after he had so testified (J. A. 25-26). The next afternoon, at 
approximately 1:30 p. m.. appellant left the three men with 
whom he was drinking and approached witness McDonald and 
Billy Turnerwho were sitting on some steps in an alley be¬ 
tween Eye and I\ Streets SE.. and told them that they 
should change their stories when they appeared in court or 
appellant and the other men would beat them up (J. A. 26-2S). 
The witness testified that he was afraid of appellant on previous 
occasions (J. A. 29. 35) and that, at the time here in issue, he 
was afraid of being physically harmed by appellant (J. A. 
29. 35) who came inside the fence near the place where the 
boys were sitting stooped over, pointed his finger at them and 
used a bad word (J. A. 29-31.34-35). The witness stated that, 
although appellant raised his voice, he did not shout and he 
did not appear to be angry (J. A. 32. 34). 

April 2ft. 1931. The charge against appellant was dropped prior to the return 
of the indictment when McDonald realized that he had made a mistake as 
to identity. (See J. A. .32-33.) The indictment was filed on May 2S. 1931. 
and. at the trial, the court directed a verdict of acquittal in favor of defend¬ 
ants Higgs. Hiller. Adler and Arnold, and in favor of defendant Lynch as to 
counts three and four. On June 21. 1931. the jury returned a verdict of 
guilty against defendant Lynch as to counts one and two and he was sen¬ 
tenced. on August 3. 1931. to serve a term of from five to fifteen years. He 
did not appeal !<ut filed a motion for new trial, claiming inadequate repre¬ 
sentation by court-appointed counsel, which was granted on November 9. 
1931 after a hearing. Thereafter, the indictment was dismissed against 
him ui>on oral motion of the government. (See Note No. 5. poxt.) 

2 Appellant was tried on the charge of obstructing justice in violation of 
District of Columbia Code (1940) §22-703. 

’John R. Turner, otherwise known as Billy Turner, a seven-year-old boy 
living with his mother at 901 Eleventh Street SE.. was examined by the 
trial court and declared to be to immature to testify under oath (J. A. 43). 



3 


George C. Maghan (R. 56-59), of the Metropolitan Police 
Department assigned to Number Five Precinct, testified that 
he was answering a call concerning someone giving cigarettes 
to minors when he saw appellant talking to witness McDonald 
and Billy Turner. Appellant denied giving cigarettes to them 
but refused to say what he was talking to them about. The 
boys told him of the threats after appellant had left the alley, 
whereupon appellant was arrested and held on an open charge 
(J. A. 37-39). 

Eldon E. Ernst (R. 59-71), a member of the Metropolitan 
Police Department assigned to the Sex Squad of the Detective 
Bureau, testified that he represented the Government in the 
case of United States v. Lynch in Police Court on May 11,1951, 
in which George McDonald and Billy Turner appeared as wit¬ 
nesses. The defendants in such case were held for action of 
the Grand Jury and George McDonald and Billy Turner were 
listed to appear as witnesses (J. A. 39-40). Detective Ernst 
examined appellant with regard to the alleged threats at Num¬ 
ber Five Precinct at approximately 1:30 p. m. on May 12,1951, 
at which time the witness McDonald, who was very upset, said 
that appellant had threatened to beat hell out of them if they 
did not change their story and had told them that the other 
men would beat hell out of them when they were released. 
Appellant admitted that he made certain threats (J. A. 40-41, 
42^43). The next morning appellant again admitted making 
the threats and said that he thought that he could scare the 
boys because the other men were not guilty if Louis Lynch 
was the one who was responsible (J. A. 41). 

A motion for judgment of acquittal on the ground of insuffi¬ 
cient evidence was made on behalf of appellant which was 
denied (R. 74-75). Thereupon, appellant took the witness 
stand and his testimony constitutes the only evidence intro¬ 
duced in his defense (R. 53-70). 

Appellant testified that he saw witness McDonald and Billy 
Turner in the alley on May 12. 1951. while he was taking a 
drink with some friends (J. A. 44-45). He admitted going over, 
stooping down and talking to them (J. A. 45-46). He stated 
that he did not raise his voice and he denied shaking his fist at 
the boys (J. A. 46). Appellant denied making threats (J. A. 
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47--1S. 51) and said that he went over to talk to them out of 
plain curiosity (J. A. 46, 49, 51) because he knew that Lynch 
and the other men were charged with molesting them (J. A. 
48) and he had some doubts as to their guilt (J. A. 49-51). 

The court then instructed the jury (R. 9S-104) in pertinent 
part as follows: 4 

(J. A. 52.) The indictment in this case consists of two 
counts. The two counts are practically duplications of 
each other and the Court will submit the case to you on 
the first count of the indictment alone. You will bring 
in a verdict only on the first count and ignore the second 
count. * * * 

(J. A. 52-53.) To justify a verdict of guilty the fol¬ 
lowing elements must be established under that- statute 
(D. C. Code (1940) § 22-703): First, that the witnesses 
were in fact witnesses in a court in the District of Colum¬ 
bia. This includes witnesses before the Grand Jury, 
because the Grand Jury is a branch of the United States 
District Court. It is not necessary that the witnesses be 
actually subpoenaed. It is sufficient that the persons in 
question be intended to be witnesses. 

Second, that the defendant knew that the witnesses 
were to be witnesses in a case pending in a court of the 
District of Columbia or before the Grand Jury. Natu¬ 
rally knowledge cannot be proven directly, because it is 
impossible to fathom the operations of the human mind. 
Knowledge may be inferred by the jury from the cir¬ 
cumstances. from things done and from statements 
made. 

Third, that the defendant by threats endeavored to 
intimidate, influence or impede the witnesses in the dis¬ 
charge of their duties as such, that is in connection with 

4 The court also instructed on the jury being the judge of the facts 
(R. 9S) ; court’s comments on evidence not binding; indictment not 
indication of guilt; presumption of innocence, burden of proof and reasonable 
doubt (R. 99-100) ; and the jury being the judge of credibility (R. 100-101). 
Two of appellant’s prayers for instructions were granted in substance 
(R. 6, 7, 97) and one was granted in toto (R. S, 97). Appellant entered no 
objection to the instructions (J. A. 53). 
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their giving testimony in a proceeding in which they 
were to be witnesses. 

A threat to do injury in case the witnesses gave cer¬ 
tain testimony would constitute an offense under the 
statute, provided, of course, the other two elements I 
have just mentioned are also proven. 

It is not necessary that the attempt to intimidate the 
two witnesses be successful. An attempt to influence 
or intimidate witnesses is an offense under the statute 
even though the threats prove to be ineffective, and even 
though the witnesses pay no attention to the threats. 
The threats need not be successful. The offense consists 
of making threats in order to influence or intimidate 
those witnesses, irrespective of whether the witness is 
at all influenced or intimidated. 

Of course it is not unlawful merely to speak to a wit¬ 
ness or to seek information from a witness, unless there 
is an actual endeavor by threats corruptly to influence 
and intimidate the witness in giving testimony in the 
proceeding. (Parenthesis added.) 

The jury found appellant guilty as charged in the first count 
(J. A. 53-54) and. after the case was referred to the Probation 
Officer (J. A. 24), he was sentenced by the court, on August 2, 
1951, to serve a term of imprisonment for a period of from one 
to three years (J. A. 22). There was no appeal and appellant 
is presently confined in the Federal Reformatory at Lorton, 
Virginia. 

Several months later, on December 4. 1951, appellant filed a 
motion for new' trial in which he claimed to have discovered 
new evidence consisting of the record of conviction in the 
Juvenile Court of the principal Government witness, George 
McDonald. It was further claimed that such newly discovered 
evidence was of sufficient importance to warrant a new trial 
(J. A. 22-23). Rule 33. Federal Rules of Criminal Procedure. 

A hearing was held on the Motion on December 14. 1951 (R. 
107-125) where it was contended on behalf of appellant that, 
inasmuch as a new trial had been granted in the Lynch case (see 
Note No. 1. supra ) on the basis of the newly discovered juvenile 
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record of George McDonald who had appeared in that case, 
and inasmuch as the Lynch case was thereafter dismissed, ap¬ 
pellant should have a new trial in order to show the same ju¬ 
venile record of the same minor who had testified against him 
(J. A. 54^56). The Government contested the contentions of 
appellant, stating that no similarity exists between the Lynch 
case and appellant's case and, further, that the juvenile record 
of witness McDonald could not be introduced even if a new 
trial were granted (J. A. 57-59). 5 

The lower court denied the motion for new trial (J. A. 60) 
and, from its order, appellant now brings this appeal (R. 16-22). 

STATUTES INVOLVED 

District of Columbia Code (1940) § 11-915 provides in part: 

* * * No adjudication upon the status of any 

child in the jurisdiction of the court shall operate to 
impose any of the civil disabilities ordinarily imposed by 
conviction, nor shall any child be deemed a criminal by 
reason of such adjudication, nor shall such adjudication 
be deemed a conviction of a crime, nor shall any child 
be charged with or convicted of a crime in any court, 
except as provided in section 11-914. The disposition 
of a child or any evidence given in the court shall not 
be admissible as evidence against the child in any case 
or proceeding in any other court, nor shall such disposi¬ 
tion. or evidence or adjudication operate to disqualify a 

®Tbe Assistant United States Attorney, to whom this case was assigned 
in the trial court, stated at the hearing on the motion that McDonald had 
failed to make a complaint within a short period of time in the Lynch case, 
which was a sex case. The nature of the offense involved, the utter lack 
of corroborating evidence, and the severe sentence imposed upon defendant 
Lynch, caused the Assistant to give him benefit of doubt (J. A. 57). 
However, he definitely stated that he has no doubt but that McDonald was 
telling the truth in the Lynch case (J. A. 57). The Assistant further stated 
that appellant’s case differs completely from the Lynch case because the 
aUeged Juvenile record of witness McDonald concerns a sex offense whereas 
appellant is charged with obstructing justice, and because in appellant’s 
case there is ample corroborating evidence. The fact that appellant talked 
to the boys is not disputed and the police officers witnessed the conversation 
and arrested appellant at the scene of the crime (J. A 58). Appellant’s own 
story indicates that he had some idea of influencing witness McDonald 
(J. A 58-59). (See Note No. 1, supra.) 
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child in any future civil-service examination, appoint¬ 
ment, or application for public sendee under either the 
Government of the United States or of the District of 
Columbia. 

District of Columbia Code (1940) § 22-703 provides: 

Whoever corruptly, by threats or force, endeavors to 
influence, intimidate, or impede any juror, witness, or 
officer in any court in the District in the discharge of 
his duties, or. by threats or force, in any other way 
obstructs or impedes or endeavors to obstruct or impede 
the due administration of justice therein, shall be fined 
not more than two hundred dollars or imprisoned not 
more than three years, or both. 

SUMMAEY OF ABGUJffENT 

Appellant has brought a motion for new trial based on newly 
discovered evidence consisting of an alleged criminal record 
of the complaining witness. The motion was denied because 
the court found that the complaining witness was a minor with 
only a Juvenile Court record which, in the opinion of the court, 
would be inadmissible in a new trial. Appellant maintains 
that such action of the lower court was an abuse of discretion 
because the alleged newly discovered evidence would probably 
result in an acquittal in a new trial and, further, that the denial 
of the motion allows the conviction to stand upon an uncor¬ 
roborated extra-judicial confession. 

However, an express provision of District of Columbia Code 
(1940) § 11-915. prohibits the use of the records of the Juve¬ 
nile Court in any case or proceeding in any other court. And, 
even if it is assumed that records of the complaining witness 
could be admitted in a new trial, the lower court did not com¬ 
mit error because the proposed evidence is merely impeaching 
and would, at most, only tend to discredit the credibility of 
the complainant, whose testimony has been fully corroborated. 
Furthermore, if the contentions of appellant are carried to a 
logical conclusion, the records of the Juvenile Court would have 
been available to him at the time of the trial and would not be 
“newly discovered.’’ Hence the trial court did not abuse its 
discretion when it denied the motion for new trial. 
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record of George McDonald who had appeared in that case, 
and inasmuch as the Lynch case was thereafter dismissed, ap¬ 
pellant should have a new trial in order to show the same ju¬ 
venile record of the same minor who had testified against him 
(J. A. 54—56). The Government contested the contentions of 
appellant, stating that no similarity exists between the Lynch 
case and appellant’s case and. further, that the juvenile record 
of witness McDonald could not be introduced even if a new 
trial were granted (J. A. 57-59). 5 

The lower court denied the motion for new trial (J. A. 60) 
and. from its order, appellant now brings this appeal (R. 16-22). 

STATUTES INVOLVED 

District-of Columbia Code (1940) § 11-915 provides in part: 

* * * No adjudication upon the status of any 

child in the jurisdiction of the court shall operate to 
impose any of the civil disabilities ordinarily imposed by 
conviction, nor shall any child be deemed a criminal by 
reason of such adjudication, nor shall such adjudication 
be deemed a conviction of a crime, nor shall any child 
be charged with or convicted of a crime in any court, 
except as provided in section 11-914. The disposition 
of a child or any evidence given in the court shall not 
be admissible as evidence against the child in any case 
or proceeding in any other court, nor shall such disposi¬ 
tion. or evidence or adjudication operate to disqualify a 

* The Assistant United States Attorney, to whom this case was assigned 
in the trial court, stated at the hearing on the motion that McDonald had 
failed to make a complaint within a short period of time in the Lynch case, 
which was a sex case. The nature of the offense involved, the utter lack 
of corroborating evidence, and the severe sentence imposed upon defendant 
Lynch, caused the Assistant to give him benefit of doubt (J. A. 57). 
However, he definitely stated that he has no doubt but that McDonald was 
telling the truth in the Lynch case (J. A. 57). The Assistant further stated 
that appellant’s case differs completely from the Lynch case because the 
alleged juvenile record of witness McDonald concerns a sex offense whereas 
appeUant is charged with obstructing justice, and because in appellant’s 
case there is ample corroborating evidence. The fact that appellant talked 
to the boys is not disputed and the police officers witnessed the conversation 
and arrested appellant at the scene of the crime (J. A. 5S). Appellant’s own 
story indicates that he had some idea of influencing witness McDonald 
(J. A. 58-59). (See Note No. 1, supra.) 
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child in any future civil-service examination, appoint¬ 
ment. or application for public sendee under either the 
Government of the United States or of the District of 
Columbia. 

District of Columbia Code (1940) §22-703 provides: 

Whoever corruptly, by threats or force, endeavors to 
influence, intimidate, or impede any juror, witness, or 
officer in any court in the District in the discharge of 
his duties, or. by threats or force, in any other way 
obstructs or impedes or endeavors to obstruct or impede 
the due administration of justice therein, shall be fined 
not more than two hundred dollars or imprisoned not 
more than three years, or both. 

SUMMARY OF ARGUMENT 

Appellant has brought a motion for new trial based on newly 
discovered evidence consisting of an alleged criminal record 
of the complaining witness. The motion was denied because 
the court found that the complaining witness was a minor with 
only a Juvenile Court record which, in the opinion of the court, 
would be inadmissible in a new trial. Appellant maintains 
that such action of the lower court was an abuse of discretion 
because the alleged newly discovered evidence would probably 
result in an acquittal in a new trial and, further, that the denial 
of the motion allows the conviction to stand upon an uncor¬ 
roborated extra-judicial confession. 

However, an express provision of District of Columbia Code 
(1940) § 11-915. prohibits the use of the records of the Juve¬ 
nile Court in any case or proceeding in any other court. And, 
even if it is assumed that records of the complaining witness 
could be admitted in a new trial, the lower court did not com¬ 
mit error because the proposed evidence is merely impeaching 
and would, at most, only tend to discredit the credibility of 
the complainant, whose testimony has been fully corroborated. 
Furthermore, if the contentions of appellant are carried to a 
logical conclusion, the records of the Juvenile Court would have 
been available to him at the time of the trial and would not be 
“newly discovered.’’ Hence the trial court did not abuse its 
discretion when it denied the motion for new trial. 
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ARGUMENT 

I 

The trial court did not abuse its discretion in denying the mo¬ 
tion for new trial because the alleged newly discovered evi¬ 
dence could not, in accordance with a specific provision in 
the District of Columbia Code, be introduced in a new trial 
and could not, by its nature, produce an acquittal. 

In accordance with the well-established rules of law of this 
jurisdiction, the action of a trial court on a motion for new 
trial will not be reviewed by this Court on appeal because such 
motion is ordinarily addressed to the sound discretion of the 
trial court.' 1 However, this Court, in Hamilton v. United 
States (1944). 78 App. D. C. 316 at 319. 140 F. 2d 679. 7 has 
said that: 

* * * A motion for a new trial based on newly dis¬ 

covered evidence rests on a different basis. In such 
a case the newly discovered evidence does not appear 
on the record supporting the judgment, and the only 
possibility for review of the court's ruling lies in an 
appeal from the denial of the motion for a new trial. 
Therefore, it is a settled rule of this court that the 
refusal to grant a new trial on the ground of newly 
discovered evidence may be ground for reversal where 
an abuse of discretion appears. * * * 

Appellant has brought a motion for a new trial based on 
evidence which he alleges is newly discovered. This Court 
has recently held, in Thompson v. United States , SS App. D. C. 
235. 1SS F. 2d 652. that: 

* * * To obtain a new trial because of newly dis¬ 

covered evidence (1) the evidence must have been dis¬ 
covered since the trial: (2) the party seeking the new 
trial must show diligence in the attempt to procure the 

* See: Fook v. United States (1047), S2 App. D. C. 301. 104 F. 2d 710. cert, 
denied. 333 U. S. S3S; Higgins v. United States (1940), Si App. D. C. 371, 
160 F. 2d 222, cert, denied. 331 U. S. S22. 

7 See also: J teDonnel v. United States (1946), SI App. D. C. 123, 155 F. 2d 
297. 
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newly discovered evidence; (3) the evidence relied on 
must not be merely cumulative or impeaching; (4) it 
must be material to the issues involved; and (5) of such 
nature that in a new trial it would probably produce an 
acquittal * * *. 

The trial court was correct in refusing to grant the motion 
for new trial made by appellant because the provisions of Dis¬ 
trict of Columbia Code (1940). $ 11-915. do not permit the 
records of a particular child in the Juvenile Court to be used 
as evidence against such child in a subsequent case or pro¬ 
ceedings in the District Court/ Hence, appellant could not 
show as impeaching evidence the criminal record, if any, of 
witness George McDonald, even if a new trial were to be 
granted. 

In Huff v. O’Bryant (1941), 74 App. D. C. 19. 121 F. 2d S90. 
this Court, in deciding that the Attorney General was without 
authority to transfer an insubordinate juvenile from the Na¬ 
tional Training School for Boys of the District of Columbia 
to the Lorton Reformatory, said, inter alia (74 App. D. C. 
at 20): 

The (Juvenile Court) Act expressly provides that the 
adjudication upon the status of the child shall not be 
deemed a conviction of a crime, shall not operate to 
impose civil disabilities, and shall not carry with it the 
stigma of crime or criminal as in a conviction in a court 
of criminal law. (Parenthesis supplied.) 

A few months later, a case was before this Court in which 
one of the points raised on appeal was that the Juvenile Court, 
in the trial involving a bastardy proceedings, erred in refusing 
to allow the complaining witness to answer on cross-examina¬ 
tion whether she had been previously arrested and tried for 
larceny in the Juvenile Court. It was held in Tho?na$ v. 
United States (1941), 74 App. D. C. 167 at 169, 121 F. 2d 905, 
that the lower court was correct because questions pertaining 

* The pertinent portions of the cited section of the Code reads as follows: 
“* • * The disposition of a child or any evidence given in the court 

shall not be admissible as evidence against the child in any case or pro¬ 
ceeding in any other court. * • 
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merely to trial are improper. This Court also said (74 App. 
D. C.at 169-171): 

* * * an adjudication of the Juvenile Court con¬ 

cerning a child—whether he may be voluntarily delin¬ 
quent or merely the unfortunate victim of others—is 
in no sense the counterpart of a conviction in a criminal 
court; and none of the implications of conviction should 
result therefrom. With these and other considerations 
in mind. Congress expressly specified that “No adjudi¬ 
cation upon the status of any child in the jurisdiction 
of the court shall operate to impose any of the civil 
liabilities ordinarily imposed by conviction, nor shall 
any child be deemed a criminal by reason of such adjudi¬ 
cation. nor shall such adjudication be deemed a convic¬ 
tion of a crime, * * And. further, that “The 

disposition of a child or any evidence given in the court 
shall not be admissible in evidence against the child 
in any case or proceeding in any other court. * * 

(District of Columbia Code (1940). £ 11-915.) Similar 
statutes have been enacted in many of the states. Their 
enactment is founded upon strong social policy, and 
their aim is amnesty and oblivion for the transgressions 
of youthful offenders. * * * Thus, the primary 

function of juvenile courts, properly considered, is not 
conviction or punishment for crime, but crime preven¬ 
tion and delinquency rehabilitation. It would be a 
serious breach of public faith, therefore, to permit these 
informal and presumably beneficent procedures to be¬ 
come the basis for criminal records, which could be used 
to harass a person throughout his life. * * * As 

the language of the statute expressly forbids the inter¬ 
pretation that the disposition of a child in a juvenile 
court proceeding constitutes conviction of a crime, and 
nothing short of conviction of crime is sufficient to war¬ 
rant the inquiry which appellant was forbidden to make, 
his contention is completely devoid of merit (paren¬ 
thesis supplied and footnotes omitted). 

Many of the states have statutes pertaining to juvenile court 
records which are similar to the provisions of District of Colum- 
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bia Code (1940) § 11-915 and the state courts have uniformly 
refused, for the reasons set out in the Thomas case, supra, to 
allow such records to be used in subsequent trials or proceed¬ 
ings. See: State v. Searle (1942) (Mont.), 239 P. 2d 99S; 
Woodley v. State (1949), 227 Ind. 409. S6 X. E. 2d 529; People 
v. Smallwood (1943), 306 Mich. 49. 10 N. W. 2d 303; State v. 
Marinski (1942), 139 Ohio St. 559, 41 N. E. 2d 3S7; State v. 
Guerrero (1942). 54 Ariz. 421, 120 P. 2d 79S; Malone v. State 
(1936), 130 Ohio St. 443. 200 N. E. 473; State v. Walker (1934), 
17S La. 635, 152 So. 315; Monday v. State (1933) (Tex. Ct. 
App.), 60 S. W. 2d 435; State v. Kelley (1930). 169 La. 753, 
126 So. 49; Smithy. State (1929), 113 Tex. Cr. R. 124, IS S. W. 
2d 1070: Robinson v. State (192S), 110 Tex. Cr. R. 345, 7 S. W. 
2d 571; Hill v. Erie Ry. Co. (192$), 225 App. Div. 19. 232 
X. Y. S. 66: State v. Cox (1924), Mo. Sup. 263 S. \V. 215; 
Burge v. State (1923), 96 Tex. Cr. R. 32, 255 S. W. 754; and 
Kozler v. New York Tel. Co. (1919). 93 X. J. L. 279. 10S Atl. 
375; see also: 147 A. L. R. 446 n; 1 Wigmore. Evidence, 3rd 
Ed. 1940. § 196 (c) and 1 Wharton. Criminal Law, 12th Ed. 
1932. § 364 et seq. 

Therefore, since the provisions of the District of Columbia 
Code expressly provide (1) that witness George McDonald 
shall not be deemed a criminal by virtue of an adjudication in 
the Juvenile Court; (2) that witness George McDonald shall 
not be deemed to have been convicted of a crime by an adjudi¬ 
cation in the Juvenile Court and (3) that the disposition of 
witness George McDonald or any evidence given against him 
in the Juvenile Court shall not be admissible as evidence against 
him in any case or proceeding in any other court, and since 
this Court has expressly held in the Thomas case, supra, that 
an adjudication of a child in the Juvenile Court shall not 
be used to impeach the child so adjudicated even in a subse¬ 
quent case in the Juvenile Court, the trial court was correct 
and did not abuse its discretion in denying the motion for new 
trial made by appellant. The so-called evidence could not be 
introduced to impeach witness McDonald in the District Court 
and could not by its nature, produce an acquittal in a new 
trial. Thompson v. United States , supra. 
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It is to be noted that, on June 2. 1952. an Act to Amend the 
Juvenile Court Act of the District of Columbia, having been 
passed by both houses of Congress, was sent to the President 
of the United States for his signature. It is anticipated that 
the amendatory Act will be signed and become effective prior 
to the time the instant appeal comes on for oral argument. 

The Government relies in the present case upon the last 
paragraph of Section 11-915 (supra, p. 9). The amendment 
makes no changes in that paragraph. However, the second 
sentence in the first paragraph of Section 11-915. the section 
hereinabove cited by the Government, is to be amended as 
follows: 

The court may conduct the hearing in an informal 
manner, and may adjourn the hearing from time to 
time. In the hearing of any case the general public 
shall be excluded and only such persons as have a direct 
interest in the case and their representatives shall be 
admitted except that the judge, by rule of court or spe¬ 
cial order, may admit such other persons as he deems to 
have a legitimate interest in the case or the work of the 
court. All cases involving children may be heard sep¬ 
arately and apart from the trial of cases against adults. 
The court shall hear and determine all cases of children 
without a jury unless a jury be demanded by the child, 
his parent, or guardian or the court. [Proposed amend¬ 
ments emphasized.] 

And the provisions of Section 11-929 are to be completely 
rewritten. The existing provisions of this section read as 
follows: 

The court shall maintain records of all cases brought 
before it. Such records shall be open to inspection by 
respondents, their parents or guardians, or their duly 
authorized attorneys, but otherwise only by order of the 
District Court of the United States for the District of 
Columbia. The court shall devise and cause to be 
printed such forms for records and such other papers as 
may be required. 
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The proposed changes to Section 11-929 include Section 28 
(a) of the amendatory Act which provides for broader powers of 
record inspection and a definition of the word “records” within 
the meaning of the Act; Section 28 (c) provides that it will be 
unlawful for any person or agency to use the records without 
a court order; and Section 28 (d) provides the punishment for 
violators. Section 2S (b) will read as follows: 

The records made by officers of the court pursuant to 
sections 7 and 23 of this Act. referred to in this section 
as social records, shall be withheld from indiscriminate 
public inspection, except that such records or parts 
thereof shall be made available by rule of court or special 
order of court to such persons, governmental and private 
agencies, and institutions as have a legitimate interest 
in the protection, welfare, treatment, and rehabilitation 
of the child, and to any court before which any such child 
may appear. The judge may provide by rule or special 
order that any such person or agency may make or 
receive copies of such records or parts thereof. Xo per¬ 
son. agency, or institution which has received records 
or information under this section may publish or use 
them for any purpose other than that for which they 
are received. [Emphasis supplied.] 

A study of these proposed amendments, together with the 
meager legislative history pertaining thereto, leads clearly to 
the conclusion that Congress does not intend to amend the pro¬ 
visions of the last paragraph of Section 11-915 upon which the 
Government relies. Under the existing law, the records of the 
Juvenile Court cannot be used by the persons, agencies, insti¬ 
tutions or courts which are interested in the protection, welfare, 
treatment or rehabilitation of an adjudicated child. The pro¬ 
posed changes are intended to remedy this unfortunate con¬ 
dition. However, the proposed Act does not amend the 
provisions of the existing law which prohibit the use of the 
records of the Juvenile Court as evidence against such child. 
The proposed changes to Section 11-915 are designed merely 
to remove the restrictions imposed on the persons who should 
be entitled to attend the hearings in the Juvenile Court. Only 
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the second sentence of such section is to be altered. Therefore, 
even if the proposed amendments are enacted, the rights of 
appellant and the principles controlling the case here on appeal 
will not be affected. See: Congressional Digest, Yol. 2S, S2d 
Congress. 2d Session, (S. 1S22), at pages 1194. 1332-1333, 
1471-1472, 6070 and 6376. and Senate Report No. 1195. 

II 

Even if it is assumed that such evidence could be introduced 
in a new trial, the trial court did not abuse its discretion in 
denying the motion for new- trial because the alleged newly 
discovered evidence w-as available to appellant at the time 
of trial, is merely impeaching and, at most, would only tend 
to discredit the credibility of the principal government wit¬ 
ness, whose testimony has been fully corroborated 

Even if it is assumed, arguendo, that the record of an ad¬ 
judication concerning witness McDonald in the Juvenile Court 
could be admitted in evidence in a new trial, the trial court 
did not abuse its discretionary power when it denied the motion 
for new trial made by appellant. Appellant does not contend 
that witness McDonald committed perjury’ at the trial nor that 
the statements made by him were materially incorrect. Appel¬ 
lant does not request a new’ trial in order to introduce new’ 
evidence pertaining to the facts of the offense for w’hich he is 
being punished. Rather, appellant seeks to introduce evi¬ 
dence which would have been available to him at the time of 
trial if his contentions here were logically correct. He seeks 
merely to impeach the testimony of witness McDonald there¬ 
by, and to cast some doubts on his credibility. This Court, 
in Thompson v. United States, supra, at page 236, held that, 
under such circumstances as are here presented, a new’ trial 
will not be permitted, saying, inter alia: 

* * * Not only could the appellant have procured 

the police record of the complaining witness before trial, 
but its only use would be to impeach the testimony of 
the complainant. * * * 

In the case of Brown v. United States (1929), 59 App. D. C. 
57, 32 F. 2d 953. the convicted defendant sought to gain a new- 
trial, claiming inter alia, that subsequent to the trial he dis- 
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covered that the principal witness for the Government had 
been convicted of bigamy and had served a term in the peniten¬ 
tiary. The trial court denied his motion for new trial, and this 
Court held on appeal that (59 App. D. C. at 58): 

* # * We cannot say that there was any abuse of 

discretion. Had the fact of Mingo’s conviction been 
known, it would have affected only the weight of his 
testimony, which, as already discovered, was corrob¬ 
orated. * * * 

A review of the record in the instant case will readily reveal 
that the testimony of witness McDonald has been completely 
corroborated by the testimony of the arresting officer who wit¬ 
nessed the conversation (J. A. 37-39) and by appellant’s own 
admissions to Officers Ernst and Maghan (J. A. 38, 40-43). 8 
Therefore, the rulings in the Thomas case, supra, and in the 
Broum case, supra, are controlling. 

Appellant contends that the trial court abused its discre¬ 
tionary power when it denied his motion for new trial because 
the conviction is thereby allowed to stand upon his extra-ju¬ 
dicial confessions. Several cases are cited in support of his con- 

”See: Isncrevcc v. United State#, Nos. 11210 and 11243. decided April 
10. 1952. — App. D. C. —. — F. 2d —, wherein this Court refused to 
permit the convicted defendant to introduce the newly discovered criminal 
record of the principal government witness; Thomas v. United States, supra, 
wherein this Court, by affirming the action of the trial court which denied 
the motion for new trial, refused to allow the convicted defendant to intro¬ 
duce the newly discovered police record of the only government witness who 
could testify to the facts of the crime; Winston v. United States (1920), 56 
App. D. C- 325, 13 F. 2d 297, wherein the corroborating evidence consisted 
of whiskey in bottles and the identification of marked purchase money, and 
the court refused to allow a new trial; United Sta-tes v. Cross (1S92), 9 
Mackey (20 D. C. 365 at 390), where this Court said; * • a new trial 

will not be granted for newly discovered evidence which simply goes to the 
credit of one of the witnesses. * * Brooke v. Pepton (1S03), 1 Cranch 
(1 D. C.) 12S affirmed. 7 U. S. (3 Cranch) 92. wherein the court refused a 
new trial saying “• * * the witness not being the only witness to that 

point.” Cf. Coates v. United States (1949), 84 U. S. App. D. C. 359. 174 F. 
2d 959, wherein the prosecution consisted of the testimony of the complain¬ 
ing witness; Arbucklc v. United States (1944), 79 App. D. C. 2S2, 146 F. 2d 
657. wherein the proposed evidence tended to show that one of the witnesses 
had made false testimony at the trial; and Griffin v. United States (1950), 
S7 App. D. C. 172,1S3 F. 2d 990, wherein the proposed evidence concerned the 
introduction of evidence tending to show an uneommunicated threat in a 
first degree murder case, where the defense was self-defense. 
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tention 10 and the Government does not. in connection with 
the instant case, contest the principles set forth therein. How¬ 
ever. the cases are not in point because they deal exclusively 
with appeals from the particular judgments of conviction 
therein involved. 

This is an appeal from a denial of a motion for new trial and 
we are not concerned with the weight and sufficiency of the 
evidence nor with the presence or lack of corroborating testi¬ 
mony of extra-judicial confessions. Appellant seeks to impeach 
the testimony of the complaining witness and. in accordance 
with the Brown case, supra, an argument pointed at an alleged 
lack of corroborating testimony should be strictly limited to 
the facts in the record which support or fail to support the 
testimony of witness sought to be impeached and should not. 
at this late date, extend to appellant’s personal opinion of the 
sufficiencv of the evidence or of the wisdom of the verdict of 
the jury, which is the sole judge of the issues of fact and the 
credibility of the witnesses. See: Thompson v. United States, 
supra, at page 236; Kendrick v. United States (194S). 84 App. 
D. C. 63. 171 F. 2d 135; Shelton v. United States (1948), 83 
App. D. C. 257.169 F. 2d 665. cert, denied. 335 U. S. 834; Harde¬ 
man v. United States (1947). S2 App. D. C. 194. 163 F. 2d 21; 
and Epps v. United States (1946), 81 App. D. C. 244. 157 F. 2d 
11 . 

CONCLUSION 

Wherefore, it is respectfully submitted that the order of the 
District Court should be affirmed. 

Charles M. Irelax, 

United States Attorney. 
Arthur J. McLaughlin, 

Joseph M. Howard, 

Lewis A. Carroll, 

Assistant United States Attorneys. 

10 See: Gulotta v. United State*. IIP. K. 2d 6$3. cited in api>ellant*s brief at 
pp. S and 9. concerning the difference between extra-judicial confessions and 
extra-judicial admissions and not, as here, admissions made by the accused 
on the witness stand: Martin v. United State*. 204 F. 950; Goff v. United 
Staten. 257 F. 295; Xaftzrjer v. United State*. 200 F. 494; and Forte v. 
United State*. 6S App. D. C. 111. 94 F. 2d 236. 127 A. L. R. 1120. cited in 
api>ellant's brief at p. S. 
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Filed in open court May 28, 1951. Harry M. Hull, 
Clerk. 

The Grand Jury charges: 

On or about May 12, 1951, there was pending before the 
Grand Jury of the United States District Court for the District 
of Columbia the case of United States v. Charles L. Lynch. Earl 
W. Higgs, George H. Hiller, and Thomas C. Alder, numbered 
7S5-51 on the Grand Jury docket of that Court: and George W. 
McDonald and John R. Turner, otherwise known as Billy 
Turner, were witnesses in that case, and on that day, within 
the District of Columbia. James F. Murphy well knowing these 
facts, by threats corruptly did endeavor to influence, intimi¬ 
date. and impede the said George W. McDonald and John R. 
Turner, otherwise known as Billy Turner, in the discharge of 
their duties as such witnesses. 

Second Count 

On or about May 12. 1951. there was pending before the 
Grand Jury of the United States District Court for the District 
of Columbia the case of United States v. Charles L. Lynch, 
Earl W. Higgs. George H. Hiller, and Thomas C. Alder, num¬ 
bered 7S5-51 on the Grand Jury docket of that Court; and 
George W. McDonald and John R. Turner, otherwise known 
as Billy Turner, were witnesses in that case, and on that day, 
within the District of Columbia, James F. Murphy well know¬ 
ing these facts, by threats did endeavor to influence, intimidate, 
obstruct, and impede the said George W. McDonald and John 
R. Turner, otherwise known as Billy Turner, in the dis- 
2 charge of their duties as such witnesses. 

* * * * * 

11 Filed June 25. 1951. Harry M. Hull. Clerk. 

On this 25th day of June 1951 came the attorney of 
the United States; the defendant in proper person and by 
his attorney. George Burroughs. Esquire: and upon considera¬ 
tion of the government's oral motion for leave to dismiss Count 

Two of.the indictment in the above entitled case, it 

is ordered that leave to dismiss Count two of.the in¬ 

dictment be and the same is hereby granted. 

Whereupon the United States attorney dismisses Count 

Two of.the above entitled case in open Court, 

* • * * * 

12 Filed August 3.1951. Harry M. Hull. Clerk. 

( 21 ) 
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On this 2nd day of August 1952 came the attorney for 
the government and the defendant appeared in person and by 
counsel. George Burroughs. Esq. 

It is adjudged that the defendant has been convicted upon 
his plea of not guilty and a verdict of guilty of the offense of 
Violation of Section 703. Title 22. D. C. Code. 

As charged in count one. and the court having asked the de¬ 
fendant whether he has anything to say why judgment should 
not be pronounced, and no sufficient cause to the contrary be¬ 
ing shown or appearing to the Court. 

It is adjudged that the defendant is guilty as charged and 
convicted. 

It is adjudged that the defendant is hereby committed to 
the custody of the Attorney General or his authorized repre¬ 
sentative for imprisonment for a period of one (1) year to three 
(3) years. 

*#*«-» 

13 Filed December 4, 1951. Harry M. Hull. Clerk. 

Motion for New Trial 

The defendant moves the court to grant him a new trial 
for the following reasons: 

1. Material evidence has been discovered since the date 
of the original trial which is so conclusive as to destroy the 
credibility of George McDonald, the material witness against 
the defendant. This evidence, shows that at the time of the 
original trial the said George McDonald was a juvenile delin¬ 
quent and had committed a sex act with one Billy Turner, also 
a minor, for which offense he was subsequently convicted and 
placed on probation. 

2. This evidence if produced at a new trial will in all proba¬ 
bility result in an acquittal of the defendant. The weight in¬ 
herently attached by the jury to the testimony of George 
McDonald, a minor, makes it highly improbable that a verdict 
of guilty would or could have been rendered had the true facts 
as to the character and trustworthiness of this witness been 
known to the jury and to the defendant. 

3. This evidence is newly discovered and was unknown to 
the defendant at the time of the trial. This evidence was dis- 
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covered subsequent to the trial and was unavailable to the 
defendant prior thereto due to the law imposing restrictions on 
the publicizing of juvenile court records. 

4. The failure to learn of the evidence was due to no lack 
of diligence on the part of the defendant for the reason stated 
in paragraph 3. 

14. 5. Tor such other and further reasons as may be pre¬ 

sented at the time of the hearing of this motion. 

* • * * * 

15 Filed December 4, 1951. Harry M. Hull, Clerk. 

On this 14th day of December 1951 came the attor¬ 
ney of the United States; the defendant in proper person and 
by his attorney, George Burroughs, Esquire; whereupon the 
defendant’s motion for a new trial, coming on to be heard, after 
argument by counsel, is by the Court denied. The defendant 

is remanded to the District Jail. 

* * * * * 
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27 Washington, D. C.. Friday , June 22,1951. 

The trial was resumed at 2 o’clock p. m. today, pursu¬ 
ant to the adjournment of yesterday, before Judge Alexander 
Holtzoff and a jury. # * * 

29 The Court. I think what the draftsman of the in¬ 
dictment must have had in mind was that he wanted 
an indictment under both Federal and District of Columbia 
statutes. 

Mr. McLaughlin. Yes. Your Honor. The punishment 
might have been different. 

The Court. But you do not have to repeat the count twice. 

Mr. McLaughlin. Yes. Your Honor. I read the indictment 
when I was coming down and that is why I did not read both 
counts to them. I figured I would just submit it on one count. 

The Court. All right. I will submit it to the jury on only 
one count. 
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30 Mr. Burroughs. That is satisfactory. Your Honor. 

The Court. Very well. * * * 

George McDonald was called as a witness by counsel for 
the United States, and having first been duly sworn, was ex¬ 
amined and testified as follows: 

Direct examination by Mr. McLaughlin: 

Q. What is your name? 

A. George McDonald. 

Q. Where do you live? 

A. 217 I Street Southeast. 

Q. Is that in Washington. D. C.? 

A. Yes, sir. 

Q. Do you go to school? 

A. Yes. sir. 

Q. What school do you go to? 

A. Buchanan School. 

Q. What grade are you in? 

A. Seven B. 

Q. How old are you? 

A. Thirteen. 

31 Q. Who do you live with? 

A. My mother and father. 

Q. Now, do you know John Turner, the Turner boy? 

A. Yes. sir. 

Q. Recalling your attention to the month of May in this 
year. 1951. do you recall being in Police Court in the case of 
The United States vs. Lynch, and these other defendants? 
A. Yes, sir. 

Q. Do you remember the Police Officer- 

A. Yes, sir. 

Q. And when you were over—can you recall the date it was 
you were over in Police Court? 

A. Yes. sir. May 12. 

Q. Do you recall—how did you get home from Police Court 
that day?' 

A. Mr. Ernst brought me home. 

Q. That is the Police Officer. Detective Ernst? 

A. Yes, sir. 
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Q. Who was with you when he brought you home on that 
day? 

A. Billie Turner. 

Q. Who? 

A. Billie Turner. 

Q. Billie Turner?* 

A. Yes. sir. 

Q. And in Police Court did you actually testify against 

32 Lynch and those other defendants in Police Court? 

A. Yes, sir. 

Q. Testified against them? 

A. Yes. sir. 

Q. Now. when you went home after testifying in Police 
Court, did there come a time when you saw the defendant, 
here. Murphy? 

A. Yes. sir. 

Q. When did you see him? 

A. I seen him up at Police Headquarters. 

Q. Now. I meant after you testified in Police Court? 

A. I seen him in a back alley. 

Q. Whereabouts was that alley you saw him in? 

A. In back of Jack Rose’s. 

Q. On what street is Jack Rose’s? 

A. Eleventh Street. 

Q. Eleventh Street? 

A. Yes. sir. 

Q. And what part of the city? What section of the city? 
A. Between I and K Street. 

Q. In the Southeast section? 

A. Yes. sir. 

Q. Of Washington, D. C.? 

A. Yes. sir. 

Q. What time of day did you see defendant Murphy 

33 there? 

A. About one-thirty. 

Q. One-thirty? 

A. Yes, sir. 

Q. Who was with you, if anybody? Was there anyone with 
you at the time? 



A. Yes. sir. 

Q. Who was with you? 

A. Billie Turner. 

Q. Now. how long was that after you had testified in Police 
Court? Do you remember? 

A. No, sir. 

Q. Do you understand the question? I will try to make 
it clearer. 

You remember when you testified in Police Court and Officer 
Ernst brought you home, is that right? 

A. Yes, sir. 

Q. And then you say that you saw the defendant in this 
alley? 

A. Yes, sir. 

Q. Now. was that the next day after you had testified in 
Police Court? 

A. Yes, sir. 

Q. Now. what did the defendant say to you and Billie Tur¬ 
ner, if anything, when you saw him in this alley? 

A. He said when we got to court we got to change our 
34 story. 

Q. Just a minute. Talk slowly and plainly so w*e can 
understand you. 

What did Murphy say to you and Billie Turner? 

A. He came over in back of Jack Rose's and said we got to 
change your story when we go to the court, and or when Louie 
Lynch and them get out of jail they are going to beat us up. 

Q. When who got out of jail? 

A. Louie Lynch and those other guys, when they got out of 
jail they was going to beat us up. 

Q. Did he say that he himself was going to do anything to 
you? 

A. Yes, sir; him and the rest of the men. 

Q. That is. he and the rest of the men? 

A. Yes. sir. 

Q. And that was to change your story in what? 

A. In the court. 

Q. When you appeared as a witness? 

A. Yes, sir. 
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Q. Now. while you were talking to Murphy at that time 
did you see a Police Officer? 

A. Yes, sir. 

Q. Did you say “Yes”? 

A. Yes, sir. 

35 Q. And is he the same Police Officer who is out in the 
hall there? 

A. Yes. sir. 

Mr. McLaughlin. I believe that is all. Your Honor. Oh, 
just one more question. 

By Mr. McLaughlin: 

Q. At the time these threats were made to you by the de¬ 
fendant Murphy were they also made to the Turner boy? 

A. Yes. sir. 

Mr. McLaughlin. That is all. 

Cross-examination by Mr. Burroughs: * * * 

Q. Did there come a time, then, when you were sitting on 
the stairs in back of Jack Hose’s? 

A. Yes, sir. 

Q. You were sitting there with Billie Turner? 

A. Yes. sir. 

Q. Where was he? Was he sitting on your right or 

36 your left? 

A. He was sitting on my right. 

Q. And where did you see for the first time James Murphy 
when you were sitting there in the alley? 

A. He was over there by the brick house, some sort of 
gambling place. 

Q. About how far away was he when you first saw* him, 
George? Just indicate some place here in the court room. 

A. From the wall down to the end of there [indicating]. 
Q. Was he w*ith anyone? 

A. He w*as back there with a gang of men. They left and 

Murphy came over there and- 

Q. Just a minute. Do you see any of the other men that 
he was with? 

A. Yes. sir. 

Q. They are in the court room now*? 

A. No, sir. 
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Q. How many men were there. George? 

A. About four, I think. 

Q. Four including Murphy? 

A. Yes, sir. * * * 

3S Q. And have you ever seen James Murphy up in the 
alley before? 

A. Yes. sir. 

Q. You have seen him up there, would you say, on numerous 
occasions? 

A. Yes, sir, 

Q. Quite a bit? 

A. Yes. sir. 

Q. Have you ever been—were you ever on those oc- 

39 casions afraid of James Murphy? 

A. Yes, sir. 

Q. Pardon? 

A. Yes. sir. 

Q. No. sir? 

A. Yes, sir. 

Q. Has he ever frightened you? 

A. He said “You get.’’ 

The Court. Why were you afraid of him? 

The Witness. He pointed his finger at me, stooped down 
and pointed his finger at me and looked rough. * * * 

40 Q. And Murphy walked over- 

A. Yes, sir. 

Q. And you were sitting there on the stairs in back of Jack 
Hose’s? 

A. Yes, sir. 

Q. Do you recall what step you were sitting on, George? 
A. The third step. 

Q. The third step from the bottom? 

A. Yes. sir. 

Q. And about how close to you did Murphy come when 
he approached you? 

A. About this close [indicating]. 

Q. Was there a fence separating you from the defendant? 
A. There is a fence in back of Jack Rose's. 

Q. No. Wasn’t there a fence between—isn’t it a fact that 
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there was a fence in between you and Murphy when he was 
speaking to you? 

A. Xo. sir. 

Q. There was a fence? 

A. Yes. sir: there is a fence back there in the alley. 

41 Q. And there are a few slats out of the fence? 

A. Yes. sir. 

Q. And there is a two by four at the bottom of the fence? 

A. Yes. sir. 

Q. And when Murphy was talking to you did he always 

stay on the outside of the fence- 

A. He came inside. 

Q. And you were sitting on the third step? 

A. Yes. sir. 

Q. And in between the first step and the fence how far do 
you think it is? 

A. This far [indicating]. 

Q. And he stood in that space? 

A. Yes. sir. 

Q. Did you see him climb over the two by four on the fence? 
A. No. sir. He came around through the gateway. 

Q. Where is the gate? 

A. Over here on the side, this side, the right side. 

Q. Is that the side that Billie Turner was sitting on? 

A. Yes. sir. 

Q. Now. then, when he approached you. George, what posi¬ 
tion did he take? Was he standing, or did he stoop over? 

A. He stooped over and pointed his finger at me. 

Q. Which finger did he point? 

42 A. The finger on his right hand. 

Q. Did he point his finger at you? 

A. Yes. sir. 

Q. Did he have anything in his hands? 

A. I don’t think so. 

Q. Now. Billie—or George, will you try to tell me exactly 
what he said? What was the first words that he said when 
he came over to you? 

A. He said. “If Louie and them didn't do that, you better go 
up and tell the Judge that.” 
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Q. What was thac? 

A. He said. “If Louie didn't do that, you better tell the Judge 
that, and get the other men out of jail.” 

Q. He said. “If Louie didn’t do that, you better tell the 
Judge that?” 

A. Yes, sir. 

Q. And I didn’t hear the second part. 

A. He said. “You better change your story too and get them 
other men out.” 

Q. And he just came over to you and said that? That was 
absolutely the first words he had spoken to you? 

A. Yes. sir. 

Q. And he didn’t at any time say. “You are a witness in a 
case against these other men and Louie Lynch?” 

A. I don’t think he said that. 

43 Q. Did he mention at any time Louie Lynch by name? 
A. No. sir. 

Q. He did not? 

A. No. sir. He said a bad word though. 

Q. He said what? 

A. He said a bad word to me and Billie. 

Q. No. Did he ever say Louis Lynch to you? 

A. Yes. sir. 

Q. When did he say that? 

A. He said that the first word I think. 

Q. The first word he said to you was Louie Lynch? 

A. Yes. sir. 

Q. Did he ever mention the word Earl Higgs? 

A. No. sir. 

Q. Did he ever mention the word George Hiller? 

A. No; he didn't say any of the other names. 

Q. He just mentioned- 

A. Louie Lynch. 

Q. Did he refer to him as Louie Lynch or did he say Charles 
Lynch? 

A. Louie Lynch. 

Q. You are sure of that? 

A. Yes. sir. 

Q. Isn’t it a fact. George, that when he first came up to you 
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he stated “Now. look. Sonny, ain't Louie Lynch the one 

44 that's responsible for this?" It is true he said that? 

A. Yes. sir. 

Q. He said that? 

A. Yes. sir. 

Q. That is the words that he was saying? 

A. Yes. sir. 

Q. You are saying “Yes" aren't you? 

A. Yes. sir. 

Q. That is a little different from what you just said on the 
6tand? 

A. Yes. sir. 

Q. You are positive that the first word he said when he came 
over to talk to you was “Now. Sonny, ain’t Louis Lynch the 
one that is responsible for this?" 

A. Yes. sir. 

Q. And he was talking in a low voice? 

A. Yes, sir. 

Q. He wasn't shouting? 

A. No. sir. 

Q. And he didn't appear angry*? 

A. No. sir. 

Q. And he was shaking—was it one finger at you? 

A. Yes. sir. 

Q. Now. George, do you recall the second words he said? 
Isn't it a fact that after he said that he said “Now, what's 

45 the idea of getting everyone on the corner locked up?” 

A. I don't know. 

Q. You don't remember that? 

A. No. sir. 

Q. Do you remember him saying—is it true did he say, “They 
can send Louie Lynch to Hell for all I care, but I don't see any 
sense in having everyone on the corner locked up?” 

A. Yes, air. 

Q. He did say that? 

A. Yes. sir. * * * 

46 Q. Did you at any time during this conversation say 
that you were sorry that you had identified the defend¬ 
ant wrong on another occasion? 
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A. Yes, sir. 

Q. You did say you were sorry? 

A. Yes. sir. # * * 

47 Q. And didn’t you the day before this, when you were 
at Police Headquarters, identify James Murphy as one 

of those who were there with Louie Lynch at the time? 

A. Yes. sir. # * * 

A. I looked at him good, and then Mr. Ernst, the Detective, 
asked him what his name was. and I thought his name was 
Jerry, and he said his name was Jimmie Murphy. * # * 

48 Q. And in the Police Station did Detective Ernst 
make a phone call to the D. C. Jail when you were there? 

A. Yes. sir. 

Q. And as a result of that he was released? 

A. No; Jimmie Murphy. 

Q. James Murphy? 

A. Yes, sir. 

The Court. I think you are going a little far afield there. 

♦ # * 

Q. George, how long was Murphy talking to you? 

A. About twenty-five minutes. 

Q. About twenty-five minutes? 

A. Yes. sir. 

Q. And it took him twenty-five minutes to tell you what you 
have just told the ladies and gentlemen of the jury now? 

A. He didn't finish telling it all when the Police came up 
in the alley. 

Q. You mean it took twenty-five minutes including 

49 the time that the policeman was there? 

A. Yes. sir. 

Q. How long. George, did it take—I am speaking now of the 
time he was actually talking to vou. Would vou sav two 
minutes? 

A. Yes. sir. 

Q. Or perhaps three minutes? 

A. Yes. sir. 
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Q. Now. during the entire time he was talking to you. George, 
he was stooped over, wasn’t he? 

A. Yes, sir. 

Q. And he was on the outside of the fence and you were 
on the inside? 

A. He was on the inside of the fence too. 

Q. All the time? 

A. Yes. sir. And then he went outside to get a drink of 
whiskey. 

Q. He never raised his voice to you at all. did he? That is 
a fact, isn't it? 

A. Xo. sir: he didn’t raise his voice. 

Q. You mean he threatened you when he said. “Look, Sonny, 
ain’t Louie Lynch responsible for all this thing?" 

A. Yes. sir. 

Q. Is that what you meant by the threat? 

A. Xo. sir. * * # 

51 Juror Xo. 11. May I ask a question? 

The Court. Yes. 

52 Juror Xo. 11 . Was George asked if he was afraid of 
Murphy and he denied it? 

The Court. Suppose we recall the witness and clarify that 
matter. 

Mr. McLaughlin. It doesn’t make any difference, I don’t 
think. Your Honor. 

The Court. I think the juror is entitled to have that clari¬ 
fied. 

Mr. McLaughlin. Oh. yes. 

Thereupon George McDonald resumed the stand and testi¬ 
fied further as follows: 

Redirect examination by Mr. McLaughlin : 

Q. You say that when Murphy met you in the alleyway 
there and made these threats there about these other men 
beating you up, were you afraid of him at that time? 

A. Yes. sir. 

Juror Xo. 11 . Why? There was a question, was he afraid 
of Murphy at that time, and was he afraid of him at a previous 
time. That is what I would like to know. 
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The Court. Of course. I am going to have that clarified. I 
think I ought to say to the juror who asks this question, that 
the charge in this case is an attempt to intimidate the witness. 
If there was an attempt to intimidate the witness, 

53 it makes no difference whether the witness was actually 
intimidated and was afraid. Even an unsuccessful at¬ 
tempt to intimidate is a violation of the statute. Neverthe¬ 
less, I think we should clarify that point, if counsel sees fit. 

By Mr. McLaughlin: 

Q. You say that at the time he made these threats against 
you, you were afraid of him? 

A. Yes. sir. 

Q. And you were afraid he would do you bodily harm, that 
he would hit you. or strike you, is that right? 

A. Yes, sir. 

Mr. McLaughlin. Now, do you want to know whether or 
not something happened before that? 

JurorNo. 11. That is just the point. 

By Mr. McLaughlin: 

Q. You had knowm Murphy for how long, had seen him 
around there prior to this time? 

A. About in March. 

Q. Had he done anything, or was there anything about him 
that you were scared of, that he would carry these threats out? 

A. He stooped down and pointed his finger at me and he 
started raising his voice, and he said a bad word. 

The Court. Read the witness’ answer, please, Mr. Reporter. 

(The answer was read by the Reporter.) 

The Court. Does that clarify this matter for you? 

54 Juror No. 11. No; it does not. I would like to know 
whether there has been something between the defend¬ 
ant and George before this happened. Whether he was afraid 
of him. or whether he didn’t like him. or what not. That is just 
what I am driving at. 

The Court. See if you can clarify that. 

Mr. McLaughlin. Certainly. 
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By Mr. McLaughlin : 

Q. You remember the day these threats were made: is that 
right? 

A. Yes. sir. 

Q. And you said you had seen Murphy around there about 
a month prior to that time? 

A. Yes. sir. 

Q. Now, during the month prior to the time of these threats 
had you and Murphy ever talked about anything? 

A. Xo. sir. 

Q. During that time had Murphy ever struck you. or threat¬ 
ened you? 

A. Xo. sir. 

Q. Prior t-o that time? 

A. Xo. sir. 

Q. And on these times that you would see Murphy, the 
month prior to the date of May 11 or 12. who would Murphy 
be with? 

55 A. A guy named George Wheaton. 

Q. Who? 

A. A guy named George Wheaton. 

Q. And would he be around with Lynch and the rest of the 
crowd? 

A. Yes, sir. 

Q. What would they all be doing when you would see them 
over that period of time? 

A. Drinking whiskey. 

Q. Would you say that at times when you would see them 
that the group of men would be under the influence of whiskey? 

Mr. Burroughs. I object to that. Your Honor. 

The Court. Objection overruled. 

Mr. McLaughlin. He wants to know about the fear- 

The Court. Objection overruled. 

By Mr. McLaughlin: 

Q. During the time you would see these men. Murphy in¬ 
cluded. would they be under the influence of whiskey? You 
know, had they been partly drunk or-— 

A. Yes, sir. 
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Mr. McLaughlin. I believe that is about as far as I can go. 
The Court. You may step down. * * * 

56 Thereupon George C. Maghan was called as a wit¬ 
ness by counsel for the United States and. having first 

been duly sworn, was examined and testified as follows: 

Direct examination by Mr. McLaughlin : 

Q. Your full name is what? 

A. George C. Maghan. 

Q. You are a member of the Metropolitan Police Depart¬ 
ment. assigned to what precinct ? 

A. No. 5 Precinct. 

Q. Do you know the defendant Murphy? 

A. I do. 

Q. Did you place Murphy under arrest? 

A. I did. 

Q. Do you recall what, date it was? Do you recall what 
month it was? 

A. I believe May 12. 

Q. And just tell us. if you will, under what circumstances 
you placed the defendant Murphy under arrest. 

A. Sometime in the afternoon about one or one-fifteen p. m. 
we received a call to the nine hundred block of Eleventh Street 
in the rear. 

Q. That is Eleventh Street, what part of the city? 

57 A. Southeast. 

Q. That is in Washington, D. C., is that right? 

A. That is right. 

Q. All right, go ahead. 

A. For someone giving a juvenile cigarettes. We went back 
in this alley and discovered the defendant Murphy sitting over 
here, and two boys. 

Q. What boys were they? Did you later learn their names? 
A. Yes. The two boys that are here now. 

Q. The McDonald boy and the Turner boy? 

A. That is right. 

Q. Just w’hat were they doing w*hen you went back there? 
A. The tw’o boys were under a—there is a fire escape running 
to the back of the building, and there is a step down to the rear 
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end of the restaurant. The two boys were back under, in under¬ 
neath the fire escape. Murphy was out kind of leaning over 
talking to them. 

Q. Was what? 

A. Leaning over talking to the two boys. We stopped and 
got out and talked to Murphy, and- 

Q. What did you say to Murphy? 

A. We asked him about the cigarettes, if he had been giving 
the boys—what he was doing there and if he had given them 
any cigarettes. He said. Xo. 

At that time we took a fifth of wine that had about, oh, 
5S two inches out of the top. 

Q. Where was he carrying that? 

A. He had that in his hip pocket. We poured—took that 
out and poured it on the ground and sent him out of the alley. 
Then we stopped and talked to the boys for a while and we 
asked the two boys what Murphy was talking to them about. 

Q. As a result of what they told you did you lock up Mur¬ 
phy? 

A. Yes. we did. 

Q. Did you question Murphy after you locked him up. after 
you had received the information from the boys? 

A. Yes. sir. 

Q. What did you say to Murphy and what did he say to you? 

A. I asked him what he was talking to the boys about, 
and- 

Q. What did he say? 

A. He wouldn’t say what. He said he was just talking to 
them, that is all. and then I then accused him of what the boys 
had told us. 

Q. What did you say to him? 

A. I asked him if he had threatened the boys if they testi¬ 
fied against his friends, and he said Xo. that he was just talking 
to them. 

He was taken to the Precinct Station and held on an open 
charge and the Sex Squad was called. 

59 Q. Officer Ernst? 

A. Yes. 

Mr. McLaughlin. That is all. 
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Cross-examinaton by Mr. Burroughs: 

Q. How much time would you say intervened in between the 
time you told Murphy to leave the alley and then you went 
back and talked to the boys? 

A. We continued to talk to the boys right at the time. 
Murphy just walked on out of the alley. The boys were there 
and we called them up to the edge of the car and talked to 
them. * * * 

Eldon E. Ernst was called as a witness by counsel for the 
United States and. having first been duly sworn, was examined 
and testified as follows: 

Direct examination by Mr. McLaughlin : 

60 Q. What is your name? 

A. Eldon E. Ernst. 

Q. You are a member of the Metropolitan Police Depart¬ 
ment assigned to what detail? 

A. Sex Squad. Detective Bureau. 

Q. Were you so assigned during the month of May of this 
year, 1951? 

A. Yes. sir. 

Q. Now, Officer, did you present the case of United States 
vs. Charles Lynch, et al.? 

A. Yes, sir; I did. 

Q. In Police Court? 

A. Yes. sir. 

Q. And what date did you present that case in Police Court? 

A. May 11,1951. * * * 

Q. And in that case of United States vs. Charles Lynch et al., 
was George McDonald a witness? 

A. Yes, sir. 

Q. And also the young Turner boy? 

61 A. Yes. sir. 

Q. And did they appear in the Municipal Court on 
that day. May 11? 

A. They did, sir. 

Q. And then in your presence was the defendant held for the 
action of the Grand Jury by a magistrate? 

A. Defendant Lynch and the others were held for the action 
of the Grand Jury. 
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Q. After they were held for the Grand Jury by Magistrate 
Scallev did you do anything with the case? Did you bring 
it down to the Grand Jury? 

A. I took it down to the Grand Jury and a date was set for 
it to be presented to that body. 

Q. You say a date was set by the Grand Jury clerk? 

A. Yes. sir. 

Q. What date was set. if you recall, for the hearing? 

A. I don’t recall the date that was set on that particular 
case. 

Q. At that time listed as witnesses in the case was the name 
of George McDonald and also John R. Turner? 

A. Yes. sir. * * * 

62 A. Yes. sir; I did. 

Q. Did there come a time after May 12 when you saw 
the defendant, that is. on May 12 or thereabouts, when you saw 
the defendant Murphy? 

A. Yes. sir; I did. 

Q. Can you recall when and where you saw the defendant 
Murphy for the first time? 

A. I saw him about one-thirty p. m. on the afternoon of 
May 12. 1951. at Xo. 5 Station House. 

Q. And at that time did you question him with regard to 
the alleged threats made upon George McDonald and John 
Turner? 

A. Yes, sir ; I did. 

Q. All right. Tell us. if you will, what conversation you 
had with Murphy, what you said to Murphy and what Murphy 
said to you. if anything, with regard to these threats. 

A. As a result of certain information I had received, I took 
Murphy from the cell block at Xo. 5 to the squad room at the 
Precinct, and at that time confronted him with the two com¬ 
plainants in this case. 

They stated in his presence that at one o’clock or one-fifteen, 
shortly before I arrived there, that they had been in the alley in 
back of Rose's Restaurant, in the nine hundred block of 
Eleventh Street. Xortheast. and while they were in the alley 
Murphy approached them and at that time told them 

63 that they had better change- 
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Mr. Burroughs. This I object to. Your Honor. * * * 

The Court. Objection overruled. 

The W itxess. At that time McDonald told me that Murphy 
had told him- 

The Court. Was that in Murphy’s presence? 

The Witness. Yes. sir. This was actually in front of him. 
Your Honor. 

McDonald said Murphy had told him and the other boy that 
they had better change their story about what had happened 
alongside the railroad tracks when Louie Lynch and the other 
men were involved in the case, and that if they didn't they 
were going to get the Hell beat out of them by him. Murphy, 
and that when the other men got out of jail they were going to 
get the Hell beat out of them by them also. And there was 
some type of a threat made against the lives of the boys, the 
complainants. 

I asked him what—asked Murphy if what these boys said 
was true, and he said that he had made certain threats. I 
asked him why he made those threats, and he said because he 
felt that if Louie Lynch was guilty then the others shouldn’t 
go to jail. 

The next morning. May 13,1 again confronted him in 
64 the office of the Sex Squad and at that time Murphy 
again admitted having made threats but- 

By Mr. McLaughlin: 

Q. What did he say? 

A. He said he had made a threat about beating the boys 
up. and that he thought he could scare them because the others 
weren’t guilty if Louie Lynch was. 

Mr. McLaughlin. I believe that is all. 

Cross-examination by Mr. Burroughs: 

Q. On May 12. Officer, in No. 5 Precinct, or at Police Head¬ 
quarters. did George McDonald tell you in the exact words 
what the defendant had said to him in the alley and to the boy 
Turner? 

A. I don't know if they were the exact words or not. I gave 
them to you just as he repeated them to me. that the defendant 
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there had threatened to beat the Hell out of them if they did not 
change their story. 

Q. And that is what all he said?* 

A. I asked him what story he meant, and he said what 
happened down there on the railroad tracks. The exact words 
I don't remember. 

Q. And you had seen George before this, hadn't you? You 
had seen him in the Police Station the day before, on May 11? 
A. I had seen George on May 10 and May 11. 

65 Q. And on both those occasions there did come a 
time when you saw him in the presence of James 

Murphy? 

A. On May 111 saw him in the presence of James Murphy, 
yes. I saw him again at that time on May 12 and both boys 
were extremely upset. I mean were very nervous. 

Q. No. I just want on May 11. At that time on May 11 
in the presence of the defendant, did at that time George 
McDonald identify James Murphy as having been present 
with Louie Lynch on the 29th? 

A. George McDonald never identified James Murphy as one 
of the men. He said he thought he was one of them, but he 
never identified him. James Murphy was picked up only as 
a suspect on that. 

Q. But he was identified on May 10 in the line-up? 

A. He was not identified in the line-up on May 10. There 
was not line-up on that date. * * * 

By Mr. Burroughs: 

66 Q. Now. when you talked to Murphy on May 12, 
Officer, and confronted him with George McDonald, do 

you recall the exact words which Murphy said? 

A. Not the exact words: no, sir. 

Q. Isn't it a fact that when you confronted him with George 
McDonald, that the defendant told George to look him in the 
eye? 

A. No. sir: he never said anything like that. 

Q. And isn't it a fact that when George said to him that he 
had made some threats, that Murphy said “That's a damn lie’”? 
And that you then took him back into the cell? Isn't that a 
fact. Officer? 
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A. I never took Murphy back to the cell. Murphy was 
brought from the Sex Office. Sex Squad, to Police Court. He 
never went back to his cell. * * * 

By Mr. Burroughs: 

Q. Isn't it a fact that when George McDonald stated to you 
that he had talked to Murphy in the alley and he stated he had 
made a threat, and the defendant jumped up and 
67 said. “That's a lie?’’ 

A. That is not a fact. sir. 

Q. Pardon? 

A. That is not a fact. 

Q. It is not a fact? 

A. Not to my knowledge. Murphy never jumped up from 
his place. * * * 

69 By Mr. Burroughs: 

Q. Officer, I have one further question. Directing 
your attention again to the day in the Police Station when you 
confronted the defendant here with George McDonald and 
George told you what he thought the defendant told him in the 
alley, did the defendant Murphy say anything? 

A. Yes, sir; he did. 

Q. What did he say? 

A. He stated that. Yes: he had threatened the boy. 

Mr. Burroughs. That is all. 

Mr. McLaughlin. That is all. 

The Court. You may step down. 

(The witness left the stand.) * * * 

71 Billy Turner assumed the witness stand and was 

questioned preliminarily as follows: * * 

73 The Court. I do not think this young man is suffi¬ 
ciently mature to be qualified as a witness. I should 
hesitate to permit him to take an oath to testify. 

(Billie Turner left the witness stand.) * * * 

79 James F. Murphy, the defendant herein, having first 
been duly sworn, was examined and testified as follows: 

Direct examination by Mr. Burroughs: 

Q. What is your name, please? 

A. James F. Murphy. 
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Q. Where do you live? 

A. 1233—I would like to make a correction. I said 1233, 
but it is 1235. right next door, lb/o Street Southeast. 

Q. What is your age? 

A. Thirty-eight. 

Q. W'here are you employed? 

A. Collis & Burke. 300 K Street. * * * 

50 By Mr. Burroughs: 

Q. Do you know George McDonald? 

A. I know him now, but not before. 

Q. Is that the same George McDonald that testified at this 
trial last Friday? 

A. Yes. sir. 

Q. Do you know John Turner. Billie Turner? 

A. I know him in the same capacity. 

Q. Is that the same Billie Turner that was present in this 
Court last Friday? 

A. \ es. 

Q. Now. directing your attention to the morning of May 
12. did you or did you not see George McDonald on that day? 
A. On May 12. yes; I saw him in the alley. 

Q. And on the same day did you or did you not see Billie 
Turner? 

A. Yes. sir; both together. 

Q. You say in an alley? 

A. In an alley. 

Q. Where is that alley located? 

A. Well, it is between Tenth and Eleventh on K 

51 Street Southeast. 

Q. Were you in the alley at the time you saw them? 
A. Yes. 

Q. Now. will you relate to the ladies and gentlemen of the 
jury just where you were and what, if anything, you were doing 
immediately prior to seeing them at the alley at this time? 

A. Well, a short while before that I was down to the barber 
shop at Eleventh and M Street and I was going up towards 
the corner of Eleventh and I\ and between Potomac Avenue 






and K Street I met one of these friends of mine whose name is 
Collins, and he asked me where I was going, and I said I was 
just going up to the corner there., I was just up to the barber 
shop. * * * 

82 Q. You passed the bottle around and you were in the 
alley at this time? 

A. Yes. We came up in a sort of concave. It is a zigzag 
alley. It comes up and goes over and goes out Tenth Street 
side. When I was taking the drink I was the last one to get 
a drink at that time, and when I raised the bottle up is when 
I happened to look over the back of Jack Rose's Restaurant, 
and I seen these two children sitting on the bottom or second 
step- 

Q. You are referring now to George McDonald and Billie 
Turner? 

A. Yes; and I said to this fellow Collins. I said. “Look, there's 
the two boys that is mixed up in that trouble with Louie." And 
then I said. “I would like to go and talk to them.” 

I went over there to talk to them and they were smiling, but 
there were about four to five ten-inch boards broken off this 
fence., and I imagine about fifty inches space there. When I 
got down like a catcher playing baseball, leaning back 

83 against one of these boards- 

Q. You mean you were stooping down at this time? 

A. Yes. 

Q. Were you inside or outside the fence? 

A. I wasn't inside. I was leaning against—I guess I was 
about half and half, just leaning up against them for support. 

Q. Will you relate to the ladies and gentlemen of the jury 
the exact words, if you can recall, which were spoken between 
you and the boys? 

A. After I got in that position I said to the biggest boy— 
that is who I was talking to. I didn't say anything to the little 
one. I said, “Look. Sonny, tell me something. Louie Lynch 
is the one responsible for all this trouble, isn't he?’’ And he 
said. “Yes.” I said. “Well, where in the world was the rest of 
them? Do you mean to tell me that they were drunk or some¬ 
thing and nobody offered to help you?’’ And he said, “No.” 
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And I said. ‘‘As far as I am concerned, you can send Louie 
Lynch to Hell, but I don't see any sense in getting everybody 
on the corner locked up and getting them all charged with the 
same thing.” And they said. “Well, we are sorry they had you 
locked up.” And I said. “Well. I was there and charged with 
the same thing as all the rest of them." And he said “Well, 
I thought you were somebody else.” I said. “I know, but you 
said you knew me and kept calling me Jerry.” 

$4 I was getting ready to get up and go anyway, be¬ 

cause I was going to meet the other fellows on the cor¬ 
ner. And when I was getting up to go. that is. when the 
police car came up there. * * * 

By Mr. Burroughs: 

Q. Did you at any time during the course of the conversation 
with the boys raise your voice or shout? 

So A. Xo. I merely asked about four or five questions 
and they was just giving me answers, that’s all. 

Q. Did you remain in a stooping position during the entire 
course of the conversation? 

A. Oh. yes. 

Q. Did you at any time shake your fist at the boys? 

A. Xo. 

Q. How did the boys appear? 

A. They seemed to appear all right to me. As a matter of 
fact, one was trying to out talk the other one. * * * 

Q. What was your purpose in approaching and talking to 
these boys in that alley at that time? 

A. Well, just out of plain curiosity. At that time I didn’t 
even know them, or nothing about the case myself. I just 
wanted to find out myself, because it seems, you see, this Louie 
Lynch the night before- 

The Court. Well, you have answered the question. 

By Mr. Burroughs: 

S6 Q. Did you ever see the boys between the time you 
saw them on May 11 and the time you saw them in 
the alley on May 12? 

A. Xo. 
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Q. Xow. redirecting your attention to Saturday. May 12 
and that evening did there come a time when you were 
questioned by Officer Ernst. Detective Ernst, at Police Head¬ 
quarters? 

A. Well, in the latter part of the evening, yes; I was ques¬ 
tioned in the evening at Xo. 5 first. 

Q. X'o: I am speaking of Headquarters now. 

A. Xo. They brought me to Headquarters that Saturday 
night and I didn't see Detective Ernst until Monday night. 

Q. I see. And did there come a time when Detective Ernst 
confronted you with the boy George McDonald? 

A. Oh. yes. 

Q. What occurred at that time? 

A. Which time are you talking about? In the Precinct? 

Q. Well, either time. How many times did he confront you? 

A. Well, on May 12 when they arrested me I went to sleep 
in the Precinct and it was dark when I woke up. and they called 
me out to the front and Detective Ernst over there brought 
this George over in the corner and brought me over to the left 
of him and says to George. “George. I want you to tell Murphy 
what you told me." 

S7 And George kept looking down at the floor, and he 
was wringing his hands, and he said. “He told me if I 
didn't change my story, he was going to hurt me." 

I said. “Boy. don't be lying like that. Look at me when you 
are talking to me.'’ Then Detective Ernst told me to shut up. 
I said. “I never told him anything like that. I just asked him 
questions." And he said. “You know you threatened him/’ 
And I said. “I didn't." He said. “Come back into the cell 
block.” 

And Ernst put me back in the cell, and while he was putting 
me in the cell he said. “You know you were threatening him.” 
And I said. “I know I wasn't. And furthermore." I said, “it 
is too much of a coincidence for me to go up the alley and the 
police to be there too. and you have been coaching them, and 
I can’t believe a word they say.’’ 

And he said. “I told you about sticking your neck out/’ And 
he said. “You know what you are charged with.” I said. 
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“What?" He said. “You are charged with obstructing justice.'* 
And I said. “I never even heard of it." And he said. “You will 
hear more about it in the morning.” And that's all. He went 
on outside. 

Mr. Burroughs. Your witness. 

Cross-examination by Mr. McLaughlin : 

Q. Arc you the same Francis Murphy who was con- 
SS victed in 1942 of attempted robbery? 

A. I wasn’t convicted of any robbery. I was charged 
with assault and I pleaded guilty. 

Q. You were charged with attempted robbery, weren’t you? 

A. Charged with: yes. 

Q. That is what you went to jail on? 

A. Xo. I got ten months on simple assault. * * * 

Q. And you heard the story where Lynch was supposed to 
have assaulted these boys, you heard that described down near 
the railroad tracks? 

A. You mean where did I hear it? 

Q. You know where Lynch is supposed to- 

Q. You know where Lynch is supposed to- 

S9 A. The first time I heard of it was at line-up at Head¬ 
quarters. 

Q. Well, you know it was supposed to have taken place at 
Eleventh and L Streets Southeast, down at the railroad track? 

A. Yes; I heard about it. 

Q. And you and the rest of these men all hang around there, 
don't you? 

A. Oh. yes: and a whole lot more besides them to. * # * 

Q. But you do hang around and drink with all the men 
named in this indictment? 

A. Well, it is all a question of time. 

Q. Now. when vou talked to these bovs on Mav 12. vou knew 
that Lynch was charged, and those other men were charged with 
molesting these boys, didn't you? 

A. Yes; I did. 

Q. Xow. when you went up in this alley and you saw 
90 the boys there, how long were you talking to them 
before the policemen came in the scout car? 

A. I would say around about five minutes. 
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Q. When the policemen came in the scout car did he order 
you out of the alley? 

A. Yes. 

Q. Did he ask you what you were doing the alley? 

A. He didn't ask me that—he did ask me questions. “What 
are you doing up here. Murphy?” and I said “Nothing? He 
knew I was drinking. You asked me the other day about his 
name. I knew him by the name of Meehan. 

Q. Well, it is a question of pronunciation? 

A. Yes. sir. 

Q. You knew who he was. didn’t you? 

A. Yes: I saw him on the stand. 

Q. Did he ask you what you were talking to the boys about? 

A. After he told me to get on out of the alley. I just said I 
felt it was a break. 

Q. A break instead of locking you up? 

A. Yes. I started out of the alley and he called me back. 
There is about a six-foot run in there. I met him about half¬ 
way back and he took me by the arm and he said. “What were 
you talking to those boys about?” And I said. “Nothing in 
particular.’' And he said. “That isn't what I heard.’’ 

91 And he took and put me in the cruiser. 

Q. But you didn’t tell the officer what you were talk¬ 
ing about? 

A. He didn't go into details- 

Q. But you didn't go into detail about what you were 
talking to the boys about, did you? 

A. I didn’t have any particular attention to be asking any 
particular questions. It was just plain curiosity on my part. 

Q. Well. now. when you talked to the boys, of course, you 
were interested in seeing that all these other fellows got a 
break, weren’t you? 

A. I didn't mention their names. The only one name I 
mentioned was Louie Lynch’s name. I didn’t mention the 
other names at all. * * * 

92 Q. So when you talked to the boys you weren’t in- 
interested in Lynch, were you? 

A. Well, not after I saw him down at Headquarters. 




Q. So far as Lynch was concerned he could go to jail, is that 
right? 

A. If he did that. why. sure. 

Q. Well, that was vour frame of mind at that time, wasn't 
it? 

A. It certainly was. 

Q. And you also were of the frame of mind that you wanted 
to see these other men go free? 

A. I wasn’t saying that in particular. But if they didn’t 
do anything. I couldn't see them going to jail either. But I 
didn’t say nothing to that effect. 

Q. Sure that is true, but you were interested to see that they 
didn’t go to jail, weren’t you? 

A. No. sir. If they told me that anyone else was connected 
with it too. they could go to the same place Louie was going. 

Q. But when you talked to the boys you were interested in 
seeing that those men were not convicted, weren’t you? 

A. Xo. As I told you before, if they had anything to do 
with it. they could stand the same chance of being convicted. 

Q. All right. It was your opinion that at. the time you 
talked to these boys, that these other men didn't have 
93 anything to do with it? 

A. I had some doubt. 

Q. And having a doubt you were trying to convince the boys 
not to testify against these other men? 

A. I didn't make any suggestions at all. I just asked ques¬ 
tions. that’s all. 

Q. It is your contention that the boys said these other boys 
didn’t have anything to do with it? 

A. I didn’t get that. 

Q. It was your intention in talking to the boy. to get the 
boys to say that these other men had had nothing to do with it? 

A. Xo. sir. 

Q. Did you tell the beys that? 

A. Xo. I asked them the information of what was happen¬ 
ing. and where were they at. and why they didn’t try to help 
him. 

Q. And what did you say to the boys about testifying in 
court? 
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A. I didn't say anything about testifying in court, or nothing. 
Q. Did you tell them—did you ask them whether or not 
they had been to court yet? 

A. No. sir; I didn't. 

Q. Did you know they had been to court? 

94 A. No. sir; I did not. 

Q. The day before? 

A. No. sir. I knew that they was up there the same time 
I was up there, when they set the bond. 

Q. In court? 

A. Yes. sir. And they turned me loose in the D. A.'s office 
and that is the last I saw them. * * * 

95 Q. * * # 

How long were you talking to the boys before the police 
came up in the alley? 

A. About five minutes. 

Q. When you saw the boys there wasn't it your purpose to 
influence them not to testify against the other fellows? 

A. I can honestly say that I made no attempt whatsoever 
to make any suggestion. I asked questions. I had no inten¬ 
tion of trying to persuade them one way or the other. If I 
thought the whole bunch was guilty, they could all go to jail. 

Q. But you thought they weren't all- 

A. Well, under the situation there was one that was crippled. 
He could hardly climb the bank. He told us the day before 
he was up at Phil’s Tavern on the Avenue. I believed him in 
particular. 

Q. You thought he was not guilty? 

A. Yes; that is the onliest one of the whole bunch who 
could really offhand say where they were and had any excuse 
to offer whatsoever. 

Q. You talked to him before you talked to the boys? 

A. Yes. I didn't have any of that in my mind when I first 
walked over to there to talk to them. I saw them and I was 
just curious and I was just going to find out for myself. 

96 Q. what were you curious about? You had already 
talked to the other men. 

A. Well, I don’t know. I think anybody else would have 
been in my position, the same position I was. I just wanted 
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to find out where the other men were and why they didn’t try 
to help him. 

Q. Didn’t try to help who? 

A. Help the boy. It looked so odd for five men to be at¬ 
tacking small children like that in the place it was. and I just 
wanted to know. That's all there was to it. 

Q. And you weren't trying to influence them at all? 

A. Xo. sir: not at all. 

Q. And these are all friends of yours? 

A. Just the neighborhood friends. 

Q. Well, you share their bottle? 

A. That is right. 

Mr. McLaughlin. That is all. 

The Court. You may step down. 

(The witness left the stand.) 

♦ # * t t 

9S THE COURTS CH.ARGE TO THE JURY 

The Court. (Holtzofk. J.). Ladies and gentlemen of the 
jury, the defendant James F. Murphy is on trial before this 
Court on a charge known in the law as obstruction of justice; 
namely, that he endeavored by threats corruptly to influence, 
intimidate and impede George W. McDonald and John R. 
Turner in the discharge of their duties as witnesses in a mat¬ 
ter pending before the Grand Jury. * * * 

The indictment in this case consists of two counts. The 
two counts are practically duplications of each other and the 
Court will submit the case to you on the first count of the 
indictment alone. You will bring in a verdict only on the 
first count and ignore the second count. * * * 

101 To justify a verdict of guilty the following elements 
must be established under that statute: First, that the 
witnesses were in fact witnesses in a court in the District of 
Columbia. This includes witnesses before the Grand Jury, 
because the Grand Jury is a branch of the United States Dis¬ 
trict Court. It is not necessary that the witnesses be actually 
subpoenaed. It is sufficient that the persons in question were 
intended to be witnesses. 

Second, that the defendant knew that the witnesses were to 
be witnesses in a case pending in a court of the District of 
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102 Columbia or before the Grand Jury. Naturally 
knowledge cannot be proven directly, because it is im¬ 
possible to fathom the operations of the human mind. Knowl¬ 
edge may be inferred by the jury from circumstances, from 
things done and from statements made. 

Third, that the defendant by threats endeavored to intimi¬ 
date, influence or impede the witnesses in the discharge of 
their duties as such, that is in connection with their giving 
testimony in a proceeding in which they were to be witnesses. 

A threat to do injury in case the witnesses gave certain testi¬ 
mony would constitute an offense under the statute, provided, 
of course, the other two elements I have just mentioned are 
also proven. 

It is not necessary that the attempt to intimidate the two 
witnesses be successful. An attempt to influence or intimidate 
witnesses is an offense under the statute even though the 
threats prove to be ineffective, and even though the witnesses 
pay no attention to the threats. The threats need not be suc¬ 
cessful. The offense consists of making threats in order to 
influence or intimidate those witnesses, irrespective of whether 
the witness is at all influenced or intimidated. 

Of course it is not unlawful merely to speak to a witness or 
to seek to obtain information from a witness, unless 

103 there is an actual endeavor by threats corruptly to in¬ 
fluence and intimidate the witness in giving testimony 

in the proceeding. * * * 

104 Are there any requests or objections? 

Mr. Burroughs. No questions. Your Honor. 

The Court. Ladies and gentlemen of the jury, you may now 
retire. L'pon reaching your jury room you will do as you have 
done in other cases, select a foreman from among yourselves 
and proceed to reach your verdict. 

(Thereupon at 11:15 o’clock a. m. the jury retired to consider 
of their verdict.) 

(At 1:55 o'clock p. m. the jury returned to the court room 
and announced their verdict as follows:) 

The Deputy Clerk. Madam Foreman, has the jury agreed 
upon a verdict? 

The Foreman. We have. 
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The Deputy Clerk. What say you as to the defendant 
James F. Murphy? 

The Foreman. Guilty. 

The Deputy Clerk. Members of the jury, your foreman 
says you find the defendant James F. Murphy guilty and that 
is your verdict so say you each and all? 

(The twelve jurors answered in the affirmative.) 

10S . Washington. D. C.. December 1J+. 1951. 

The above-entitled action came on for hearing on 
motion for new trial, before the Honorable Alexander Holtzoff, 
United States District Judge, at ten o'clock a. m. 

Appearances: On behalf of The United States of America: 
Arthur McLaughlin. Esq., Assistant United States Attorney. 
On behalf of the defendant: George A. Burroughs. Esq. 

109 PROCEEDINGS 

The Deputy Court Clerk. The United States vs. James F. 
Murphy. 

Mr. Burroughs. Your Honor, this is a motion for a new 
trial, based on the ground of newly discovered evidence, 
under Rule 33 of the Federal Rules of Criminal Proce¬ 
dure. * * * 

110 Now. Your Honor, based on an examination of the 
authorities. I believe that there are two primary issues 

which must be passed upon by this Court in reaching a deter¬ 
mination as to whether a new trial should be granted. Those 
two issues are: Does there now exist material and relevant 
evidence, which has been discovered since the date of the 

111 original trial, which was unknown to the defendant at 
the time of the trial, although he exercised reasonable 

diligence in obtaining it? And. second, if there is such evi¬ 
dence available, under such conditions is it reasonable or is it 
probable that a jury, on the basis of that evidence, would ac¬ 
quit the defendant? 

I think that they are the primary issues. Your Honor, which 
have been developed in the course of judicial decision. How¬ 
ever. we do know it is axiomatic that the statutory record 
of Rule 33 is that it is a matter within Your Honor’s dis¬ 
cretion. * * * 

Your Honor’s own investigation has shown, and I must say 
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it was largely through the efforts of The United States At¬ 
torney that it was obtained, that sometime prior to the trial— 
the trial was June 21st—the material witness for the Govern¬ 
ment. George McDonald, had committed a sex act with another 
minor. This other minor was Billie Turner, who. Your Honor 
will recall, was discussed. We don’t know with how many 
others he had sexual relationships, and subsequently he was ar¬ 
rested and taken before the Juvenile Court: and it is my infor¬ 
mation. Your Honor, that he was convicted and placed on pro¬ 
bation. 

Unfortunately, the secrecy of the Juvenile Court 
112 records—and I have proven them to be very secret, in the 

last few weeks—has made it impossible for us to reduce 
these facts to the specificity that I would like. 

So. I think, the posture of this evidence is that prior to the 
trial, this material witness for the Government had committed 
a sex act. and we don't know what other acts of juvenile de¬ 
linquency. prior to the trial, for which he was later placed on 
trial and found guiltv. * * * 

But. I believe, on this first issue. Your Honor, as to whether 
we do have here material and relevant newly discovered evi¬ 
dence. I believe. Your Honor, disposes of that issue —United 
States v. Lynch is dispositive of this issue. 

Let us turn to the second issue. Assuming that we do have 
this type of evidence, is it probable that we would have a differ¬ 
ent verdict? Is it possible we would get a verdict of acquittal? 

I say. there is only one answer to this, and that is in the 
affirmative. * * * 

115 You remember, it was brought out in the Murphy 
case—it had been brought out in the Lynch case for the 
first time, which was tried that morning—that on May 

116 10th this boy had made a false accusation against this 
man: had identified him as one of the coparticipants in 

the Lynch case, which involved the sex act. which was later 
found to be wrong. This man was down in Oecaquon on a jail 
sentence. 

Now, Your Honor, I think we can go into a second facet of 
the first question, and that is. what would be the impact of 
newly discovered evidence of this type upon the evidence which 
was produced at the original trial? I think it is not merely 
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impeaching: I think that would be oversimplifying the issue. 
I think it would be utterly destructive, because George McDon¬ 
ald was the only material witness which was actually against 
the defendant. 

We had the boy on the stand. You know. Your Honor, 
speaking to a child, cross-examination becomes delicate—sum- 
marizations to the jury must be tempered; jurors are fathers 
and mothers: they impute to the child veracity, because they 
feel he is a normal child, and because they think- 

The Court. (Interposing.) I don’t think you need to en¬ 
large upon that. I came to the conclusion, with which Mr. 
McLaughlin agreed, in connection with the Lynch case, that 
this McDonald boy is unworthy of belief. Assuming that to be 
so. I will hear the rest of your argument. 

Mr. Burroughs. So that I think, with the McDonald 
boy's testimony impeached, the Government's case would 
be utterly destroyed; and. if you will permit, I will 
117 point out that, not having that evidence available at 
the original trial operated to the extreme disadvantage 
of defense counsel in the selection of the jury, in the witnesses 
which I produced, the manner of conducting cross-examina¬ 
tion. and. of course, the summarization to the jury. 

The Court. The Court has its notes on the testimony. 

Mr. Burroughs. Your Honor, if I may now go into the sec¬ 
ond question, as to how this case differs from the Lynch case. 
I don’t think there is any substantial difference. I don't think 
there is any difference which should cause a different disposi¬ 
tion by this Court. 

In the Lynch case, you had testifying the same George Mc¬ 
Donald. I believe you had Officer Maghan there. You had 
Officer Ernst there, who testified, of course, to the same matter 
of confrontation that he did in the later Murphy case. So, 
I think. Your Honor, the Lynch case and the Murphy case are 
substantially similar. 

Without taking further of Your Honor’s time. I would sub¬ 
mit that it would be in the interest of justice that a new trial 
be granted in this case. 

The Court. Mr. McLaughlin. 



118 


57 

ARC. I'M EXT OX BEHALF OK THE UNITED STATES 
IX OPPOSITION TO THE MOTION 

Mr. McLaughlin. Your Honor, my friend refers to the 
Lynch case. I did investigate the Lynch case and. of course, 
I cannot sav that the McDonald bov lied, but the Lynch case. 

V V / 

as Your Honor recalls, was a sex case and. of course, we de¬ 
pended entirely upon the testimony of the boy. 

And. of course, the elements of the crime are such that the 
boy. as I recall, failed to make any complaint within a short 
period of time after this offense took place. 

Then, also, after the defendant was found guilty, as Your 
Honor recalls. Your Honor gave him a very severe sentence. 
So. realizing the severe sentence that Your Honor had given 
Mr. Lynch, and the nature of the offense, the sex charge: and. 
of course, all the cases that you read on a sex charge always 
demand some kind of corroboration. Either you have eye¬ 
witnesses. or you have some medical testimony which would 
indicate as to whether or not the offense had been committed. 

So. in view of the fact I had just the testimony of the boy, 
and no corroborating testimony at all besides that, and realiz¬ 
ing the severe sentence that Your Honor had given the defend¬ 
ant. and not being sure in my own mind whether it did or did 
not occur, of course. I gave the defendant the benefit of the 
doubt. 

110 The Court. And the Court commends you for it. 

Mr. McLaughlin. And. as I say, even though I did 
give the defendant the benefit of the doubt in that particular 
case. I am still not convinced in my own mind that the boy was 
lying. 

The Court. The Court wasn’t, either. What the Court was 
motivated by was this: that the jury should be entitled to the 
information concerning the boy’s past, before determining 
whether to believe him or not. 

Mr. McLaughlin. As far as the Lynch case is concerned, 
Your Honor, the Lynch case has no bearing on this case at all. 
I don’t see where any action that I did take in the Lynch case 
should have any bearing on this case. 

The Court. No; each case must stand on its own merits. 
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Mr. McLaughlin. And. as far as the boy is concerned, my 
friend argues that we could ask this McDonald boy about this 
other offense for impeaching purposes. I don't think the law 
would allow him to do that; so that, if the case did go to trial, 
and tried technically and according to the rules of evidence, I 
don't think you could ask a juvenile of that age as to this prior 
offense. 

The Court. I think you are right about that. 

Mr. McLaughlin. So. from that fact, he would have 
no newly discovered evidence. But. so far as the 

120 evidence in the Murphy case. I think we have an entirely 
different situation. As far as the testimony and the 

accusation made by the McDonald boy. I think we have a lot 
of corroboration in the Murphy case. We have the McDonald 
boy up in this alley where, as I recall, it was behind some res¬ 
taurant where the boys go up there to pick up bottles and 
then sell them. We have the Defendant Murphy coming up in 
that alley, and we have him talking to that boy. and the we have 
him talking to the boy about the Lynch case. That is not 
denied nor disputed by anyone. Then we have the police ar¬ 
riving on the scene, and seeing Murphy talking to the boys. 

The Court. Murphy admitted that. The real controversy 
is over what Murphy said. 

Mr. McLaughlin. Yes; but I say. we have all this sur¬ 
rounding corroboration to corroborate the testimony of the 
boy. 

I could very easily have some doubt in my mind, if that boy 
alleged he was up in that alley and was approached by Murphy, 
and then they all left the scene, and, two or three days after 
that, the boy made some complaint to the police: then the 
police arrested Murphy, and then that's all the evidence we 
had. But we haven't got that situation. We had the man ar¬ 
rested right on the scene, talking to the boys about the partic¬ 
ular case: and. even from the testimony of the defendant, him¬ 
self. Murphy, what is his story? 

121 His story is—isn't he. from his own story, trying to 
influence that boy in the case?—because he. himself. 

says—you remember there were four or five defendants, from 
his own story, and he tells the boy. “You know these other 
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people aren't guilty; Lynch is the only one that is guilty,” from 
his own story. 

So. I say. he did have some thought in his mind to influence 
that boy in some manner. 

So, so far as giving weight to the testimony of the boy, I 
think we have an entirely different situation than, in the 
Lynch case: and I do believe the boy in this case. I have no 
doubt in my mind that I am justified in believing the boy, 
because of all those surrounding facts and circumstances, and 
the corroboration of the police officers arriving on the scene and 
catching the man right there in the act. and also from the 
defendant’s own statement that he was talking to the boys 
about the case. 

So. I say. the boy is worthy of belief to that extent ; and if 
there was a new trial, the jury would know no more in that new 
trial than they did in the last. * * * 

122 Defendant Murphy. May I say something? 

The Court. Yes. 

Defendant Murphy. This attorney seems to have this issue 
twisted. 

My particular reason in trying to get a new trial is that I 
have witnesses that were not there before. I have two men 
that went up in the alley with me to take this drink, and 

123 when I saw these two boys, I walked over and talked 
with them. They said they would meet me over on 

the comer. 

I wrote you from Lorton, and I explained this in detail; and 
I have those two men to prove I had just come out of the 
liquor store. I didn’t know these children; I certainly wouldn’t 
have done that, not after getting out the day before, after 
being accused of what the other men were accused. All this 
case is based on is a five-minute conversation, of me talking 
to those children in that alley—I say, five or ten minutes; at 
that time the scout car pulled up. and Detective Maghan be¬ 
ing in the neighborhood, and being arrested so many times 
down there, and he said, “Murphy, what are you doing down 
here?” I said, “I came up to take a drink.” I saw the car, and 
I stuck the bottle away; and he said, “Are you giving these 
children cigarettes?” And I said, “No.” And he said, “Get 
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out”: and I came about 30 or 40 feet away, and he called 
me back, and he said. “Murphy, are you talking to these chil¬ 
dren about Lynch?” And then I said. “Yes.” I didn’t think 
it was much to it. And he told me to get in the scout car, and 
I did: and they took me to the precinct. * * * 

125 The Court. I am going to deny the motion. I think 
this case is not parallel to the Lynch case, at all. I don’t 
think there is any valid reason for a new trial. * * * 
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